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IN THE UTAH COURT OF APPEALS
OREM CITY
Plaintiff/Appellant,
Case No. 20040699-CA

vs.
NICHOLE CHAPMAN,
Defendant/Appellee.

BRIEF OF APPELLANT
STATEMENT OF JURISDICTION
This Court has appellate jurisdiction in this matter pursuant to the
provisions of Rule 26(2)(a) Utah Rules of Criminal Procedure, and Utah
Code Annotated § 78-2a-3(2)(f) (Supp. 2001).
ISSUES PRESENTED AND STANDARDS OF REVIEW
1) Other than presenting a video to Defendants in the courtroom prior to
individual appearances, the court did not engage in a colloquy with the
Defendant regarding her intentions regarding counsel, the Court,
nevertheless, did appoint counsel for the Defendant at the pretrial;
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however, the minute entry prepared by the Clerk of the Court failed to
include that counsel had been appointed, and counsel was never notified.
At trial, the court proceeded with trial without mention of counsel, it
appearing that the fact that counsel had been appointed was forgotten.
Then, after Defendant had been found guilty of Obstruction of Justice,
the Court reappointed counsel for sentencing. The issue is, was this
ineffective assistance of counsel and a denial of her Sixth Amendment
right to counsel? This question is a question of law which is reviewed for
correctness, State v. Harmon, 910 P.2d 1196, 1199 (UT 1995).
2) Whether the trial court erred when it found the defendant guilty of
Obstruction of Justice when the evidence showed only that the Defendant
had refused to answer questions from a police officer regarding the
identity of the person who had called her.

Although the crime of

Obstruction of Justice, Section 76-8-306, makes it a crime to provide
false information, or to conceal non-privileged information after a judge
or magistrate has ordered the actor to provide the information, there is no
statutory requirement that a person answer questions in an investigation
of a crime. Appellant argues that the evidence was insufficient to convict
her of the offense.

"To successfully challenge the sufficiency of the

evidence, [defendant] 'must demonstrate that the clear weight of [the]
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evidence contradicts the trial court's verdict.'" State v. McBride, 940 P.2d
539, 541 (Utah Ct.App.) (quoting State v. Gurr, 904 P.2d 238, 242 (Utah
Ct.App.1995)) cert, denied, 953 P.2d 449 (Utah 1997).

STATEMENT OF THE CASE
A.

Nature of the Case

Nichole Chapman appeals from the judgment, sentence and
commitment of the Orem Municipal Division, Fourth District Court after
being convicted by the Honorable Judge John C. Backlund, after bench trial,
of the charge of Obstruction of Justice, a Class B Misdemeanor, in violation
of 76-8-306. Counsel for the Defendant had been appointed, yet counsel
did not appear at the trial. This is explained by the fact that the minute entry
prepared by the clerk did not reflect that counsel had been appointed,
although the transcript of the proceeding shows that counsel was appointed.
Therefore appointed counsel was never notified of the appointment and
never contacted the Defendant prior to trial. At the date set for the trial, the
Defendant appeared, no attorney was present and the Defendant, being
unsure of the procedures, made no comment regarding the lack of an
attorney when her case was called. The judge proceeded with the trial
apparently having forgotten that an appointment had been made. Trial
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proceeded and the Defendant was convicted of the crime of Obstruction of
Justice in that she refused to divulge the identity or answer questions posed
to her by a police officer who called her home demanding to know the
identity of the person who had recently called her telephone number. Upon
a finding by the Court of her guilt, the case was set for sentencing and
counsel was appointed for sentencing. This was the second time that
counsel had actually been appointed for the Defendant, but the first time she
would have any actual assistance of counsel was at sentencing.
B.

Trial Court Proceedings and Disposition

At Arraignment in this matter, held May 20, 2004, Appellant appeared
and was charged by Information alleging the offense of Obstruction of
Justice, a Class B misdemeanor, a violation of Utah Code Annotated Section
76-8-306, alleged to have occurred on April 24, 2004. On that day, the
Defendant was read the information as follows:
With the intent to hinder, delay, or prevent the investigation,
apprehension, prosecution, conviction, or punishment of any person
regarding conduct that constitutes a criminal offense: harbors or
conceals a person; provides a person with transportation, disguise, or
other means of avoiding discovery or apprehension; and/or provides
false information regarding a suspect, a witness, the conduct
constituting an offense, or any material aspect of the investigation.
Defendant entered pleas of not guilty and the matter was set for
bench trial. The Defendant was never informed of her right to obtain
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assistance of counsel, or have it appointed for her if she could not afford it,
except through a video shown to all defendants appearing in the Orem
Municipal Division. It is the practice of the Orem Municipal Division,
Fourth District Court, to show a short video at the beginning of each day's
court session which discusses the various rights that a Defendant has.
Thereafter, while these rights are again mentioned in a statement before
pleading guilty, or on the record, when a Defendant may plead guilty, they
are not usually mentioned unless raised by the Defendant or the Court
personally.
At the arraignment, the Court read the Defendant the Information,
asked for her plea, which was Not Guilty, and instructed her to appear for
fingerprinting at the Orem Police Station, as well as to appear for pretrial.
No mention of counsel was made in the colloquy between the Court and
Appellant at the Arraignment, (Arraignment Transcript, p. 3,4).
However, at Pretrial, which was held June 2, 2004, the Court did, on
its own action, bring up the issue of counsel in response to the prosecutor's
statement that, "I just indicated to her that she, to either go get an attorney or
try to request one, and I just indicated ... (inaudible)" (Pretrial transcript,
p.3). At that point, the Court asked the Defendant if she wished to go to
trial, and then on his own action, appointed counsel Randy Lish (Pretrial
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Transcript, p ^

However,, tl le minute entry prepared b> the t icrk ui ilie
. , ^ . ; J iat counsel had been appointed, although the transcript
. voinieu

i iieicfore appointed

At the date set for bench trial, J oh ?0 ^MM IVfend.ei! appeafd " I"1"1
no counsel for the Defendant appeared. At the trial, however, no m*

:

- -

was made ui the fact that there was no counsel present or that counsc. i^d
been appomled l)til was not presen*

rtendan t was unfamiliar with court

procedures ami made no menlmn ol ilie mallet. In tact, trial proceeded as if
there neuM

• •• •

..'••:

.

\j r.; -.

prosecution failed ,^ realize that ujiui^

d
S

e

counsel had not been notified ef die trial, and the daendant herself WJ. !oo
unfamiliar with the procedures to folly realize that there was an irregularity.
Al Ini.ml witnesses tesn^cu anu ;hr Defendant herself testified and
attempted some \ russ exaiiiiii.iliui
At the conclusion oI llh brneli dial Ilie delendaiil \>a;-> U • i•«I tiinlly
of Obstruction of"Justice without a »-u,i iment from eithe1 ' *.
defendar"

)

T.-dge Backlund ruled, finding that the Defendant, "made a

conscience {>^\ di-uMun to hide his identity and withhold .1. And now
i • Mi'ir going (o !ia\e to snller (he consequences/5 (Tr. Transcript p. 22.)
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On the day of trial, the Defendant was not sentenced but sentencing
was scheduled for a later time, August 4, 2004. Also, after the conclusion of
the trial, upon the guilty verdict, the Court appointed counsel for the
Defendant on his own without request from either party. (Trial Transcript p.
21.) This was not the first time counsel had been appointed, but the first
time that the law firm of Esplinl Weight had been appointed.
On August 4, 2004, Defendant appeared for sentencing with
appointed counsel from the lawfirm of Esplinl Weight, Laura H. Cabanilla,
and was sentenced to statutory maximums on a Class B misdemeanor, with
10 days jail at the Utah County Jail imposed and the remainder of the
maximum sentence stayed. Also, Defendant was to report to the jail to
schedule this sentence within one week; a fine of $500 was imposed and the
remainder stayed. The Court later granted an Order Staying Sentence. The
Defendant has not served the sentence imposed.
STATEMENT OF RELEVANT FACTS
On April 24, 2004, Orem City police officers, Officer Jake Ervin,
Officer Ryan Porter and other officers were investigating a suspect involved
in the passing of possible stolen checks. The suspect had fled University
Mall Security Agents who tried to detain him, and was observed entering a
residential area. Officers had a description of the subject, and were looking
1?

for the suspect in this residential area by asking individuals if they had seen
anyone meeting that description when they were approached by a resident, a
J axed F 11 ich, v\< ho stated he had just been approached by an individual of the
same desci iption w ho 1 lad asked to 1 lse his pi lone ' I es1

- -v was gi\t.. i..it

one of (hr W\\ p'liuii'i lUinibrrs ralli A h, III i 'ihspu I \\\\?> ^SH-0«i^M

nlmh

was determined by usmi> a callback feature on the phone. Officer Porter
called the number and talked io ;* female w ho stated her name was Nicole.
( MIKCI Porter testified that, "I identified myself and who I was. Firsl of all
J !-• v.\

.

^

.

,< oii^ni ... MI iasi ten minutes. She at first did

-? •

I

i- ^ she could

hear it n^inr s * -H •• ,T i

.

about the individual ihat called. 1 gave her n phvsical descr pi

estions
.at gi i) ,

told her what he looked likr, uA6 him [sicj about how tall he was, what he
was wearing,, and lo- • : rr that he had a tribal band tattoo on his left arm.55
( I i I 'ranscriptp 1 Il )

• • •• • '.

O f f i m Puiiln llii'ii Icshlied lli.il imlir lemule mi iiilii ' phone

'•
JJ,OI

defensive and said I 'know several people thai h;i\e tribal l..ind tut Inn

\ ery

m

their left arm,1' (Tr. Transcript p. 15).
Officer Porter's testimony then was that his response was to say,
"start talking about them/ 5 but that the female, "argued w ith me about telling

13

me anything." He then testified that he told the female, that "she was
interfering with an investigation, that she needed to give all information
possible or she was going to be in some trouble," (Tr. Transcript p. 15).
Officer Porter then testified that the female's response was that she
refused to give information, saying, "I guess that's a chance I'm going to
have to take," asking "what are you going to do, come and arrest me?"
Officer Porter testified that his response was, "if that's what it takes, yes, I
will." (Tr. Transcript p. 15)
Thereupon the prosecutor asked, "And she still wouldn't give you any
information?" (Tr. Transcript p. 15) Officer Porter's testimony was, "No,
she would not." (p. 15).

Officer Porter continued to testify that he

"explained to the female that we were investigating a felony and that we
were looking for a suspect that needed to be apprehended." (p. 15).
Officer Porter then testified that he did not recall who terminated the
conversation, but that, "basically I didn't think I was going to get anywhere
and it was a mutual good-bye," (Tr. Transcript p. 15-16).
Officer Porter further testified that through their investigation, further
information was found that the phone was listed in the name of a Nichole
Chapman and an address was identified, whereupon officer Porter made
contact a few days later with Ms. Chapman, (Tr. Transcript p. 16).
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Officer Porter testified that, u l asked her if she remembered our
conversation on the phone about this situation and she said she did. And we
proceed J .

^ik WPOUI v I - v.u; didn't give mc any information/' (Tr.
.^u . . * ..ii iiu "response was she just

:«JPSX

didn't,

I'linr WAS no S|>rriI'n reason

past,, possible boyfriend."

I hail le.iniul that dus siil»(ixi was a

\iiil liirlliri

lli.il

M

hls a a hll<nl ih iiill line

situation she said that he never came to the house, that he wanted to come to
the house and but he never showed up, that she had left shortly after he had
called ." Officei Poi tei then testified that he issued Ms. Chapman a citation
rathe!" lltait arm. ? ;l her because ol'the young CI^.J \* !l(i na\ (p. i v )
Nica

'

••

r<

Jiticer

Porter did call her home <ii'<! •*' i' >K .
who was also present at the time, spoke on the phone as well, ..
friend took turns trading off the phone so it wasn't mc talking the whole
time, so I don't know what all he said. And I don't know. I don't know
what to say I hat's basically w hat happened
and gave me a fitlm

I le did show up at my house

n I'n I iranM/npi \\ ""I'll

On cross examination, Ms. Chapman .idimllej from ,;i question h, tin
pc >sed by the prosecution, that although she may not have heard every thing

1*

said by Officer Porter, she "knew that you guys were not giving Officer
Porter the information he wanted." (Tr. Transcript p. 21).
With respect to the Court's findings of guilt, Judge Backlund found as
follows:
"Okay. Well, like you told the officer at the time, I don't care,
you know, so the court finds you guilty. This is scheduled for
sentencing. And you could have just as easily said yes, it was
Ryan Smith, he called me a few minutes ago in that's who
you're looking for. This is continued for sentencing to August
4th at 10:00 a.m. You're appointed a public defender. The
problem I didn't need to run all over town and try to question
all these people and run down someone who's issuing bad
checks at the mall. But you made a conscience [sic] decision to
hide his identify and withhold it. And now you're going to
have to suffer the consequences. So see the clerk, please.
[Trial Transcript at 21,22].
SUMMARY OF ARGUMENT
I.

Right to Counsel — Ineffective Assistance of Counsel.
The Sixth Amendment to the United States Constitution provides that

in "criminal prosecutions, the accused shall enjoy the right to .. .have the
assistance of counsel for his defence." U.S. Constitution Amendment VI.
In Gideon v. Wainwright, 372 U.S. 335, 83 S.Ct.792, 9L.Ed.2d 799
(1963), the United States Supreme Court established that the Sixth
Amendment right to counsel was applicable to states, by virtue of the
Fourteenth Amendment, and assured indigent defendants who are charged
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with crimes the fundamental right to have the assistance of counsel in order
to ensure they receive a fair trial, at 342-45, 83 S.Ct. 792.
(KU linilai --.;

••••* niere was no real colloquy between the

'mill ,111,1 llir Defendant icgai'ding counsel, "he IOIIII did, nevertheless,
appoint counsel at the pnlnnl in mm iiitiiii i

llimn i i iln < mm i uni

when, although it had appointed counsel for the Defendant pi IOI l< • d i.il,
allowed trial to proceed without further mention of counsel and disregarded
the fact that counsel had been appointed yet had not appeared at trial. While
's error is .. x^iaiiiabn. > A the lact that the minute
runs pirparnl In ihr \ 'lril< ilnl noi icllei i in ii i i iinsci nan been appointed,
it is error nonetheless.
Further, the Court did nut reappoint counsel until a'"'**1 *' concluded and the Defendant had alread} been iburid guilty. To mereh
appoint counsel who does not appear or offer anv assistance; or to appoint
counsel lu'i the benelil ol sentencing eik,'iiw ^ denies a dcicudant effective
assistance ol numse!

II \i\ Hie Appellant "s jijjiiniciil llial il waserroi lo

conduct trial without counsel
II.

Evidence Presented was Insufficient for a Finding of Guilt on the
Charge of Obstruction of Justice, When the Evidence Showed
Only that the Defendant Refused to Answer Questions From a
Police Officer.

Further, the Defendant was found guilty of the charge of Obstruction
of Justice in that she refused to answer questions posed by a police officer
when this alone was insufficient evidence to convict her of the charge.
While the crime of Obstruction of Justice, Section 76-8-306, makes it a
crime to provide false information, or to conceal non-privileged information
after a judge or magistrate has ordered the actor to provide the information,
there is no crime in simply refusing to answer the interrogation of a police
officer. The crime of obstruction of Justice requires an actual interference
with the public administration of justice. When the Defendant refused to
give the identity of a person who had just called her home telephone
number, this was insufficient to convict her of the charge.
As this Court has previously stated, more is needed than, "merely
refusing to reveal a person's identity," Salt Lake City v. Deslis (not reported
in P.3d, 33244690 Westlaw) (Utah App. 1999). Therefore, Appellant
challenges the sufficiency of the evidence, and argues that Section 76-8-306,
Obstruction of Justice, does not proscribe her conduct.
ARGUMENT
POINT I
THE TRIAL COURT ERRED WHEN ALTHOUGH COUNSEL
HAD BEEN APPOINTED PREVIOUSLY FOR THE
DEFENDANT, THE COURT ALLOWED TRIAL TO
PROCEED WITHOUT APPOINTED COUNSEL PRESENT
18

AND THEN ONLY REAPPOINTED COUNSEI , AFTER THE
DEFENDANT HAD ALREADY BEEN FOUND Gl Ill TY , SO
THAT WHILE SHE HAD THE ASSISTANCE OF COIJNSEL
AT SENTENCING, SHE DID NOT HAVE COUNSEI , A I
TRTAL.

A public dcfnuliT had invii 'rippoiiilnl lo assist Ihr 1 .Vfiitdanl .,il I ml
yet when no attorney appeared on nei bciiali i1 i -

- .•

the trial, forgetting apparently that counsel had been appointed. While the
transcript of the pretrial hearing shows that counsel was appointed, the
minute enti y prepared for that day does not reflect this fact. The Court
reiTHiK ili n ii ii'lli i I Hi

is given

.... ,. v . i^ponucu

counsel of flu1 appoinlui
about counsel and the fact no counsel was presen i
concluded and the trial com t had found the Defendant «ui!tv. the court then
appointed counsel I aura H. Cabanilla of the firm of i-splin j Weight to
represenl Iiei al the sentencing.
The iifhl lo ha1 r llir assistance ol ^im ''I M1 a Luminal trial is a
fundamental constitutional rigl it w hichn n istbe jealoi isl) pi otec ted by the •
trial Court. In fact, the United States Supreme Court has st:itr\!

'*:

constitutional right of an accused to be represented by counsel, invokes, of
itself, the protection of a trial court, in which the accused—whose life or
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liberty is at stake—is without counsel. This protecting duty imposes the
serious and weighty responsibility upon the trial judge whether there is an
intelligent and competent waiver of the accused." Johnson v. Zerbst, 304
U.S. at 465, 58 S.Ct. 1019 (1938).
Most right to counsel cases involve the question of some waiver of
counsel by a defendant, leading then to a review of this Court must then
review the trial court record to review whether a colloquy has taken place
between the Defendant and the Trial Court advising the Defendant of his
constitutional rights and ascertaining whether the Defendant has validly
waived his right to counsel, State v. Frye, 224 Conn. 253, 617 A.2d 1382,
1386-87 (1992); and State v. Frampton, 111 P.2d 183, (Utah 1987) at 18788. The Appeals Court's role in this case is to review the trial court's
findings and conclusions and then determine whether the trial court correctly
concluded that the defendant validly waived counsel. Harding v. Lewis,
834 F.2d 853, 857 (9th Cir.1987).
In this case, we must assume that the trial court determined that the
defendant had not waived counsel when the court appointed counsel for the
Defendant when she appeared for her Pretrial. Apparently the court did not
engage in a colloquy with the Defendant, because the Trial Court had
already resolved to appoint counsel. To waive the right to counsel, a

defendant must "clearly and unequivocally" request self representation, State
v. Bakalov, 979 P.2d 799 (1999) (quoting Faretta v. California, All U.S.
806 at 835, 95 S.Ct. at 2525 (1975)). Thus, "when there is doubt concerning
the waiver of counsel, a presumption against waiver exists and any
uncertainties must be resolved in the defendant's favor. State v. Heaton, 958
P.2d 911,917 (Utah 1998).
Here, there is no question that the Defendant in his case did not
explicitly request self representation or waive her right to counsel. In fact,
Defendant expected that she would be represented by counsel when the
Court appointed attorney Randy Lish to represent her. However, when the
minute entry prepared at the pretrial did not reflect that counsel had been
appointed, and there was no notice of appointment of counsel in the record,
there was no trigger available to remind the prosecution or the court that
counsel had been appointed, and to inquire why no counsel was present.
The fact that no counsel appeared at trial for Ms. Chapman's behalf shows
that she was denied effective assistance of counsel.
Some corollaries can be drawn between this case, and the case of
State v. Classon, 935 P.2d 524 (1999). In that case this Court found there
had been ineffective assistance of counsel where defendants had several
different attorneys (three altogether) who had appeared on their behalf and
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met with them but none of which claimed or accepted responsibility for the
preparation and defense of their case. Although all three attorneys were
appointed by Legal Defenders, Inc., and all had contact with the defendants
during the pretrial and trial proceedings, none of which took intellectual or
emotional responsibility for the defendant's case, Classon, at 534.
POINT II
THE TRIAL COURT ERRED WHEN IT FOUND THE
DEFENDANT GUILTY OF OBSTRUCTION OF JUSTICE WHEN
THE EVIDENCE SHOWED ONLY THAT THE DEFENDANT HAD
REFUSED TO ANSWER QUESTIONS FROM A POLICE OFFICER
REGARDING THE IDENTITY OF THE PERSON WHO HAD
CALLED HER.
Appellant challenges the sufficiency of the evidence which convicted
her of the crime of Obstruction of Justice. The Appellant was charged with
the crime of Obstruction of Justice and after trial found guilty of the charge.
The evidence presented against her was that she refused to answer questions
posed by a police officer who was investigating a possible felony. It is
Appellant's position that this alone was insufficient evidence to convict her
of the charge.
While the crime of Obstruction of Justice, Section 76-8-306, makes it
a crime to provide false information, or to conceal non-privileged
information after a judge or magistrate has ordered the actor to provide the
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information, there is no crime in simply refusing to answer the interrogation
of a police officer.
Under common law, the gist of the crime of obstruction of justice is
an endeavor to interfere with the administration of justice, Irving v. U.S. 673
A.2d 1284 (D.C. 1996). The crime of obstruction of Justice requires an
actual interference with the public administration of justice. When the
Defendant refused to give the identity of a person who had just called her
home telephone number, this was insufficient to convict her of the charge.
As this Court has previously stated, more is needed than, "merely
refusing to reveal a person's identity," Salt Lake City v. Deslis (not reported
in P.3d, 33244690 Westlaw) (Utah App. 1999). Therefore, Appellant
challenges the sufficiency of the evidence, and argues that Section 76-8-306,
Obstruction of Justice, does not proscribe her conduct.
"To successfully challenge the sufficiency of the evidence,
[defendant] 'must demonstrate that the clear weight of [the] evidence
contradicts the trial court's verdict.' " State v. McBride, 940 P.2d 539, 541
(Utah Ct.App.) (quoting State v. Gurr, 904 P.2d 238, 242 (Utah
Ct.App.1995)) cert, denied, 953 P.2d 449 (Utah 1997).
The record is clear that the presentation of the prosecution's case, and
the finding of guilt by the court, was on the basis of the Defendant's

behavior in refusing to divulge information to a police officer regarding the
identity of a person he was investigating.
Officer Porter's testimony then was that his response was to say, "start
talking about them," but that the female, "argued with me about telling me
anything." He then testified that he told the female, that "she was interfering
with an investigation, that she needed to give all information possible or she
was going to be in some trouble," (Tr. Transcript p. 15).
Officer Porter then testified that the female's response was that she
refused to give information, saying, "I guess that's a chance I'm going to
have to take," asking "what are you going to do, come and arrest me?"
Officer Porter testified that his response was, "if that's what it takes, yes, I
will." (Tr. Transcript p. 15)
Thereupon the prosecutor asked, "And she still wouldn't give you any
information?" (Tr. Transcript p. 15) Officer Porter's testimony was, "No,
she would not." (p. 15).

Officer Porter continued to testify that he

"explained to the female that we were investigating a felony and that we
were looking for a suspect that needed to be apprehended." (p. 15).
The findings by the trial court were clear that the conduct his finding
of guilt related to was that the Defendant refused to divulge the identity of
this individual as well, when he stated his findings:

"Okay. Well, like you told the officer at the time, I don't care,
you know, so the court finds you guilty. This is scheduled for
sentencing. And you could have just as easily said yes, it was
Ryan Smith, he called me a few minutes ago in that's who
you're looking for. This is continued for sentencing to August
4th at si0:00 a.m. You're appointed a public defender. The
problem I didn't need to run all over town and try to question
all these people and run down someone who's issuing bad
checks at the mall. But you made a conscience [sic] decision to
hide his identify and withhold it. And now you're going to
have to suffer the consequences. So see the clerk, please.
[Trial Transcript at 21,22].
This case is very similar to the case of Salt Lake City v. Deslis (not
reported in P.3d, 33244690 Westlaw) (Utah App. 1999). In that case, as in
this one, it was not clear which subsection of the ordinance the Defendant
was accused of violating, exceptfromthe questions and the findings from
the record. While Orem City might argue, like Salt Lake City did, that the
defendant violated the ordinance by harboring or concealing the person the
officer was investigating, that also is insufficient. As the Court in Deslis
found, "Harboring or concealing involves hiding or giving refuge to an
offender, not merely refusing to reveal a person's identity. The clear weight
of the evidence showed that defendant simply chose not to disclose the name
of the driver. Therefore there is insufficient evidence to sustain a conviction
for obstruction of justice, and this Court should reverse the Defendant's
conviction as they did in Deslis.
CONCLUSION AND PRECISE RELIEF SOUGHT
For the foregoing reasons, with respect to the Ineffective assistance of
counsel claim, should the Appellant prevail she should be entitled to a new
trial; however, should the Appellant be successful as to her claim that there
was insufficient evidence to sustain her conviction for the crime of
Obstruction of Justice, as Appellant has already been subject to jeopardy,
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Chapman asks this Court to reverse her conviction for Obstruction of Justice
and dismiss the charges against her.
RESPECTFULLY SUBMITTED
this 2nd day of February, 2006.

--Laura/H. Cabanilla
Counsel for Appellant
CERTIFICATE OF MAILING
I hereby certify that I delivered two (2) true and correct copies of the
foregoing Brief of Appellant to the Orem City Attorney, 56 North State
Street, Orem, Utah 84058, this 2nd day of February, 2006.

Laura H. Cabanilla
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ATTACHMENTS
Attached are copies of minute entries for the following court hearings:
May 2, 2004 - Arraignment
June 2, 2004 - Pretrial - this document is undated, and is also the document
which should have reflected the appointment of counsel
July 26, 2004 - Bench Trial
August 4, 2004 - Sentencing

ADDENDA
United States Constitution, Amendment VI
In all criminal prosecutions, the accused shall enjoy the right to a
speedy and public trial, by an impartial jury of the State and district wherein
the crime shall have been committed, which district shall have been
previously ascertained by law, and to be informed of the nature and cause of
the accusation; to be confronted with the witnesses against him; to have
compulsory process for obtaining witnesses in his favor, and to have the
Assistance of counsel for his defence.
Constitution of Utah, Section 12 [Rights of accused persons.]
In criminal prosecutions the accused shall have the right to appear and
defend in persona and by counsel, to demand the nature and cause of the
accusation against him, to have a copy thereof, to testify in his own behalf,
to be confronted by the witnesses against him, to have compulsory process
to compel the attendance of witnesses in his own behalf, to have a speedy
public trial by an impartial jury of the county or district in which the offense
is alleged to have been committed, and the right to appeal in all cases. In no
instance shall any accused person, before final judgment, be compelled to
advance money or fees to secure the rights herein guaranteed. The accused
shall not be compelled to give evidence against himself; a wife shall not be
compelled to testify against her husband, nor a husband against his wife, nor
shall any person be twice put in jeopardy for the same offense.
76-8-306. Obstruction of justice — Elements — Penalties — Exceptions.
(1) An actor commits obstruction of justice if the actor, with intent to
hinder, delay, or prevent the investigation, apprehension, prosecution,
conviction, or punishment of any person regarding conduct that constitutes a
criminal offense:
(a) provides any person with a weapon;
(b) prevents by force, intimidation, or deception, any person from
performing any act that might aid in the discovery, apprehension,
prosecution, conviction, or punishment of any person;
(c) alters, destroys, conceals, or removes any item or other thing;
(d) makes, presents, or uses any item or thing known by the actor to be
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false;
(e) harbors or conceals a person;
(f) provides a person with transportation, disguise, or other means of
avoiding discovery or apprehension;
(g) warns any person of impending discovery or apprehension;
(h) conceals information that is not privileged and that concerns the
offense, after a judge or magistrate has ordered the actor to provide the
information; or
(i) provides false information regarding a suspect, a witness, the conduct
constituting an offense, or any other material aspect of the investigation.
(2) (a) As used in this section, "conduct that constitutes a criminal
offense" means conduct that would be punishable as a crime and is separate
from a violation of this section, and includes:
(i) any violation of a criminal statute or ordinance of this state, its
political subdivisions, any other state, or any district, possession, or territory
of the United States; and
(ii) conduct committed by a juvenile which would be a crime if
committed by an adult.
(b) A violation of a criminal statute that is committed in another state, or
any district, possession, or territory of the United States, is a:
(i) capital felony if the penalty provided includes death or life
imprisonment without parole;
(ii) a first degree felony if the penalty provided includes life
imprisonment with parole or a maximum term of imprisonment exceeding
15 years;
(iii) a second degree felony if the penalty provided exceeds five years;
(iv) a third degree felony if the penalty provided includes imprisonment
for any period exceeding one year; and
(v) a misdemeanor if the penalty provided includes imprisonment for any
period of one year or less.
(3) The penalties for obstruction of justice are:
(a) a second degree felony if the conduct which constitutes an offense
would be a capital felony or first degree felony;
(b) a third degree felony if:
(i) the conduct that constitutes an offense would be a second or third
degree felony and the actor violates Subsection (l)(b), (c), (d), (e), or (f);
(ii) the conduct that constitutes an offense would be any offense other
than a capital or first degree felony and the actor violates Subsection (l)(a);
or

r.

(iii) the obstruction of justice is presented or committed before a court of
law; or
(c) a class A misdemeanor for any violation of this section that is not
enumerated under Subsection (3)(a) or (b).
(4) It is not a defense that the actor was unaware of the level of penalty
for the conduct constituting an offense.
(5) Subsection (l)(e) does not apply to harboring a youth offender, which
is governed by Section 62A-7-402.
(6) Subsection (l)(b) does not apply to:
(a) tampering with a juror, which is governed by Section 76-8-508.5;
(b) influencing, impeding, or retaliating against a judge or member of the
Board of Pardons and Parole, which is governed by Section 76-8-316;
(c) tampering with a witness or soliciting or receiving a bribe, which is
governed by Section 76-8-508;
(d) retaliation against a witness, victim, or informant, which is governed
by Section 76-8-508.3; or
(e) extortion or bribery to dismiss a criminal proceeding, which is
governed by Section 76-8-509.
(7) Notwithstanding Subsection (1), (2), or (3), an actor commits a third
degree felony if the actor harbors or conceals an offender who has escaped
from official custody as defined in Section 76-8-309.
78-2a-3(2)(f). Court of Appeals jurisdiction.
(2) The Court of Appeals has appellate jurisdiction, including
jurisdiction of interlocutory appeals, over:
(f) appeals from orders on petitions for extraordinary writs sought by
persons who are incarcerated or serving any other criminal sentence, except
petitions constituting a challenge to a conviction of or the sentence for a first
degree or capital felony;
Orem City Code §9-1-1 Utah Criminal Code adopted
The Utah Criminal Code, as contained in Title 76 of the Utah Code
Annotated (1953, as amended), is hereby approved and adopted as the
Criminal Code of the City of Orem. By this reference, the Utah Criminal
Code is made a part of the Orem City Code as fully as if set out at length
herein and shall be controlling within the limits of the City; provided,
however, that this section is not intended to and does not purport to grant
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unto the City any powers or jurisdiction not specifically or impliedly granted
by law and those sections of the Code under which the City is not authorized
by law to bring charges are excluded from this adoption of the Code.
(Ord. No. 661, Revised, 04/10/90)
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) CREDIT FOR TIME SERVED
•
FINE and FEES PLUS INTEREST due by j
.
) Court reserves jurisdiction regarding restitution.
RESTITUTION due by
_ _ _ _ _
Defendant to rriakAj^ptjthiYpaymfiritRnf ^ , , •
beginning
_ _ _ _ _ _ _ _ _ _ and continuing until paid in full.
*SEE REVERSE SIDE
_____
( ) Unsupervised
months
( ) Summitview
_)• Defendant is on pYi ffiolrloT*
.<* Maximus
) Report to Adult Probation for Pre-Sentence Report by
{ ) GO TO POLICE DEPARTMENT FOR PROCESSING
) CALL MAXIMUS WITHIN 24 HOURS OF SENTENCING
LCOHOL / DRUG TREATMENT:
SEE REVERSE SIDE
) Defendant is ordered to pay $ .
.Alcohol Education Fee by_
BAC
Defendant is= ORDERED;TO TAKE THIS FORM .and REPORT to.the UTAH COUNTY DIVISION OF HUMAN SERVICES,
;
) Complete Alcohol/ Substance Abuse /Domestic .Violence Evaluation by .__
-•••.• • •'••
_ ) Anger Management Class through UVSC (863-7580) ( ) Life Skills Class through UVSC ( ) Contact DCFS (374-7898)
) Provide proof of completion to court ( ) Continue present counseling ( ) Treatment as Ordered ( ) Court reserves jurisdiction over treatment
) Pay Utah County Division of Human Services directly for evaluation / classes / Alcohol Education Fee.
) STATE FUND to pay for evaluation /classes
. •
•' ' '
.
,
'.,.,
:
jfendant to (...) have no drug /.alcphoi related charges (. ) use no alcohol or controlled substances: ( ). submit to blood / urine /drug /alcohol tests. .
•( ,) ..Not:associate with'ariydne.usingcontrolled substance or paraphern^^
..- ,.
.'.( .). Ignition interlock installed within 30 days
: •'•
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:
JL Q^DER: (feall Within One/Week To Schedule Jail Tim]
V ) Report..d the UTAH COUNTY JAIL and serve
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&
) Work.Diversion Program ( ) Work Release when available ( ) Work Search
..Days Home Confinement through INTERVENTION {SEE___gBSEJSi_B
) To be completed by
in
' • • hours increments. Defendant Phone # .
I to be served ( ) CONCURRENT ( ) CONSECUTIVE TO ANY OTHER CASE. Defendant to provide proof of completion,
IMMUNITY SERVICE
SEE REVERSE SIDE
) Community service granted. Defendants complete
• • • hours.in lieu of fine / jail by
) Complete Community service with
=
•
_
=
Provide proof of completion
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) NO CONTACT WITH VICTIMS
) PROTECTIVE ORDER SERVED ON DEFENDANT
*RING SCHEDULED IN OPEN COURT:
. on
_ at
.M.
:
EREBY PROMISE TO APPEAR for the above-entitled hearing; I realize that if 1 -fail to appear, the.Court may proceed in my absence and a
rant may issue for my arrest
Defendant
THIS WILL BE YOUR ONLY NOTICE. CALENDAR THIS HEARING IMMEDIATEL

